
ILLINOIS POLLUTION CONTROLBOARD
October1, 1998

CHARTER HALL HOMEOWNER’S )
ASSOCIATION andJEFFCOHEN, )

)
Complainants, )

)
v. )

) PCB98-81
OVERLAND TRANSPORTATION ) (Enforcement- Citizen, Noise)
SYSTEM, INC. andD.P. CARTAGE, INC.,)

)
Respondents. )

BILL S. FORCADEAND STEVENM. SIROS,OF JENNER& BLOCK, APPEAREDON
BEHALF OF COMPLAINANTS; and

MARK J. STEGER,OF MCBRIDE, BAKER & COLES,APPEAREDON BEHALF OF
RESPONDENTS.

INTERIM OPINION AND ORDEROF THE BOARD (by K.M. Hennessey):

This citizens’ enforcementactionconcernsa truckingterminal in Palatine,Illinois.
RespondentOverlandTransportationSystem,Inc. leasesthetruckingterminalto respondent,
D P. Cartage,Inc., which operatesthefacility. Complainants,CharterHall Homeowner’s
AssociationandJeffCohen,allegethat noisefrom thetruckingterminalexceedsIllinois’
numericsoundlimits andunreasonablyinterfereswith the lives of residentsliving immediately
eastof thetruckingterminal. Complainantsmaintainthatrespondentsthereforehaveviolated
theIllinois EnvironmentalProtectionAct (Act), 415 ILCS 5/1 et seq. (1996), andBoard
regulations. Complainantsrequestthat theBoardorderrespondentsto undertakeseveral
measuresto ensurethatthe noisewill beabated,imposecivil penalties,andgrantotherrelief.

TheBoardfmds that complainantshavefailed to establishthat respondentsviolatedthe
Board’snumericsoundlimits. However,theBoarddoesfind that noisefrom respondents’
facility hasunreasonablyinterferedwith the enjoymentof life. TheBoardthereforefinds that
respondentshaveviolatedtheAct and theBoard’sregulations.

Thehearingofficerbifurcatedhearingsin this matterat the requestof theparties. The
initial hearingwasto addressonly whetherrespondentsviolatedtheAct andregulations.
Having foundviolations,theBoardnow ordersthis matterto hearingon anexpeditedbasisto
addressthe issueof remedies,includingcivil penalties.
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PROCEDURALMATTERS

Overview

Complainantsfiled a complainton December9, 1997. On January22, 1998, the Board
acceptedthis matterfor hearing. HearingOfficer JackBurdsheld ahearingin this matter
from May 12, 1998,throughMay 14, 1998. Complainantspresented11 witnesses: eight
residentsandthreesoundexperts. Complainantsalsooffered26exhibits, all ofwhich were
admitted. Respondentspresentedonewitness,anOverlandemployee. Respondentsoffered
two exhibits,bothof which wereadmitted. Thepartiesalsooffered onejoint exhibit, which
was admitted.’ Bothpartiesfiled posthearingbriefs.

Scopeof Initial Hearing

On May 8, 1998, respondentsfiled anagreedmotion. In themotion, the parties
requested,amongotherthings,that thehearingofficer bifurcatethehearingsin this matterso
that the initial hearingwould “only relateto liability with the civil penaltyissuebeingreserved
for futurehearingdates,if any.” On May 12, 1998,the hearingofficer grantedthe motion,
statingthat the initial hearing“will relateonly to liability,” andnotingthat anadditional
hearing,if necessary,will “deal with anycivil penaltyto be imposed.”

Thepartiesnow disagreeon the scopeof the initial hearing. In its posthearingbrief,
complainantsaskthattheBoardnot only find respondentsin violation, but alsothat theBoard,
in its interim order, grantcomplainantsthefollowing relief: (1) order respondentsto cease
anddesistfrom furtherviolations; (2) establishsoundlimits applicablespecifically to the
truckingterminal; (3) orderrespondentsto continuouslymonitor soundfrom the facility to
ensurethat respondentscomply with the site-specificsoundlimits; (4) orderrespondentsto
makecertainphysicalandoperationalchangesat thefacility to abatenoise;(5) establishfixed
penaltyamountsthat respondentsmustpay for any future violations;and (6) orderrespondents
to postaperformancebondor othersecurityto ensuretimely performanceof noiseabatement
measures.Complainantsexpectthenexthearingto addressonly civil penaltiesfor past
violations.

Respondentsstatein theirresponsebrief thatunderthe hearingofficer orderof May
12, 1998, this portionof the proceedingonly relatesto liability andthatthe issuesof civil
penaltiesandotherremediesarereservedfor afuturehearing,asneeded.

TheBoardagreeswith respondents.TheBoardfinds thehearingofficer order
unambiguouson thescopeof the initial hearing. The initial hearingwaslimited “only to
liability.” While a secondhearing,if necessary,would addressany civil penalties,thehearing
officer orderdid not limit that secondhearingto “only” civil penalties.Accordingly, this

1 Thetranscriptof thehearingis citedas“Tr. at .“ Hearingexhibitsarecitedasfollows:
complainants’individual exhibitsarecitedas“Comp. Exh. _;“ complainants’groupexhibits
arecited as“Comp. Grp. Exh. _;“ respondents’exhibitsarecitedas“Resp. Exh. ;“ andthe
joint exhibit is citedas “Joint Exh. .“
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interim orderwill addressonly liability, i.e.,whetherrespondentsviolatedtheAct andBoard
regulations.

However,Boardfindings of factandconclusionsof law in this interim opinionthat are
relevantto the issueof remedies,includingcivil penalties,maybe relieduponby theparties
for thosepurposes.Consistentwith theBoard’searlierorder grantingcomplainants’request
for expeditedconsideration,theBoardordersthis matterto hearingon anexpeditedbasis. At
hearing,thepartiesmayintroduceany evidencenot alreadyin the recordthat is relevantto the
issueof remedies,includingcivil penalties.

Motion to Dismiss

In theirposthearingresponsebrief, respondentsmoveto dismissCharterHall
Homeowner’sAssociationfor lackof standing. Respondentsmaintainthatfor anassociation
to havestanding,it musthavearecognizableinterestcapableof beingaffectedin the dispute.

TheBoarddeniesrespondents’motion to dismiss. UnderSection31(d) of the Act,
“any personmayfile with theBoardacomplaint.” 415 ILCS 5/31(d) (1996). The Act defines
“person” asfollows:

any individual, partnership,co-partnership,firm, company,limited liability
company,corporation,association,joint stockcompany,trust, estate,political
subdivision,stateagency,or any otherlegal entity, or their legal representative,
agentsor assigns. 415 ILCS 5/3.26(1996).

CharterHall Homeowner’sAssociationis a “person” undertheAct andis proceedingunder
Section31(d)of theAct. Section31(d)imposesno requirementthat apersonmustbe injured
or adverselyaffectedto file a complaintwith theBoard. Accordingly,CharterHall
Homeowner’sAssociationhasstanding.

Motion to Strikeand Motion for Leaveto Add Complainants

In their responsebrief, respondentsalsomoveto strikethetestimonyof theseven
nonpartyresidentsthat complainantspresented.Respondentsmaintainthatall resident
testimony,exceptfor Mr. Cohen’s,shouldbestrickenbecausethesewitnesses“arenot parties
to this actionandtheir testimonyis irrelevantto theallegationsmadeby Mr. Cohen.”

TheBoarddeniesrespondents’motionto strike. First, thereis no requirementthat
only namedcomplainantscanbewitnesses.Second,thetestimonyof the nonpartyresidentsis
relevantto whetherrespondentshaveunreasonablyinterferedwith theenjoymentof life in
violationof theAct and Boardregulations,asallegedin thecomplaint.

In their reply brief, complainantsmovedfor leaveto addthesevennonpartywitnesses
ascomplainantsif theBoardagreedwith respondents.SincetheBoarddeniesthemotion to
strike, complainants’motion is moot.
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FINDINGS OFFACT

Descriptionof Partiesand Vicinity

OverlandTransportationSystem,Inc. (Overland)leasesa truckingterminalto D.P.
Cartage,Inc. (Cartage). JointExh. at 3. The truckingterminal(facility) is locatedat 419
WestNorthwestHighway in Palatine,Illinois. Tr. at459. Cartageoperatesthefacility on a
day-to-daybasis. JointExh. at 3. OverlandandCartageareownedby Vitran Corporation.
JointExh. at 1. Cartageand Overlandhavebeencombined. Tr. at 459-460. TheBoard
refersto OverlandandCartagecollectivelyas “Overland” or respondents.

CharterHall Homeowner’sAssociationis a not-for-profitcorporationthatwas formed
in 1992. It is composedofhomeownersfrom approximately50 residentialpropertylots
locatedalong theeastandwestsidesof a generallynorth-southstreet,CharterHall Drive, in
Palatine,Illinois. Thenorthernboundaryof theseresidentiallots is NorthwestHighway. Tr.
at 12-14; Comp. Exh. 1; JointExh. at 2-3, Exh. B. TheBoardrefers to this residential
developmentas“CharterHall.”

Thetruckingterminal is locatedimmediatelyeastof a numberof the CharterHall
homes. Thesehomesareon theeastsideof CharterHall Drive. Thetruckingterminal’s
westernboundaryabutsthe easternmostlot line of CharterHall lots 5 through23. The
addressesfor theselots are 605, 609, 613, 627, 631, 635, 639, 643, 647, 655, 659, 663,667,
679, 683, 687, 691, 695, and699 CharterHall Drive. Tr. at 12-16,51-53,92-93, 124-126,
157-159,181-184,203-206,248-251;Comp. Exh. 1; Comp. Grp. Exh. 1, Photo 2, 4, 5;
Comp. Grp. Exh. 2, Photo 1, 2, 5-11, 13, 14, 16-18, 21, 22, 24-26; JointExh. at 3, Exh. E.

A small plazaof officesandstoresis locatedimmediatelynorthof the facility.
NorthwestHighway is immediatelynorthof theplaza. Tr. at 33, 56-58; Comp. Exh. 1;
Comp. Grp. Exh. 1, Photo 1. A shoppingcenteris locatedimmediatelyeastof the trucking
terminalandto thesouthof thefacility is amarshorswamp. Tr. at 34, 38, 183-184,421;
Comp. Exh. 1. Otherresidentialsubdivisionsarelocatedboth immediatelynorth of Northwest
Highwayandimmediatelywestof CharterHall. CharterHall is the only residential
subdivisiondirectly adjacentto the truckingterminal. Tr. at 35, 38-39; Comp. Exh. 1.

CharterHall

Thehomesimmediatelywestof thetruckingterminalaretwo-storytownhomes. Off of
their first floors to theeast,theyhavepatios. Eastof the patios,thehomeshavebackyards. A
woodenfenceapproximatelyeight feettall standsat theeasternedgeof thebackyardsand
facesthe truckingterminal. Treesareplantedjust to the westof thefenceandextendaboveit.
PulteHomeCorporation(Pulte),which built CharterHall, constructedthefence. Thefence
blocksthe view of thetruckingterminal from thefirst floor of thehomes. Thedistancefrom
the fenceto theeasternedgeof thehomesrangesfrom approximately30 to 45 feet. Tr. at 14,
16-17, 36-37, 47, 51-53,86-87, 92-93,118, 124-126,128-133,137, 138, 157-159,182-184,
203-206,248-251;Comp. Exh. 1; Comp.Grp. Exh. 1, Photo 5; Comp. Grp. Exh. 2, Photo 1,
2, 5-11, 13, 14, 21, 22, 24; Joint Exh. at 2.
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Theeasternsidesof thehomes’secondfloors haveone ormorebedroomswith
windows. Looking from thesewindows,homeownerscanview the truckingterminalbeyond
thewoodenfence. Many ofthe operationsat thetruckingterminalarevisible from this
vantage. Tr. at 16-17, 52-53,128-133, 137, 138, 157-159,182-184, 205-206, 249-251;
Comp. Exh. 1; Comp. Grp. Exh. 2, Photo 1, 2, 5-11, 13, 14, 21, 22, 24.

The wooden fence divides Charter Hall and thetruckingterminal. Tr. at 35. The
fence runs north-south along thebackyards of 699 through 627 Charter Hall Drive. Tr. at 36;
Comp. Exh. 1. Thereis a dropoff on the Overlandside of thefencebecausethefencesits on
top of anapproximatelyeightto 10 foot tall berm. Thebermslopesdownfrom the bottomof
thefenceapproximately22 feetto the asphaltof thefacility’s westside. Tr. at 36-38,87;
.Comp. Grp.Exh. 1, Photo5.

Overland’sOperations

Overlandoperatesthefacility asa motorfreight terminalfor the loadingandunloading
of trailer trucks. The facility’s StandardLandUseCodingManual (SLUCM) Code
designationis 4221 (motor freight terminal), asidentifiedin 35 Ill. Adm. Code901.Appendix
B. JointExh. at 3-4. Overlandprovidesfreightservicefor generalcommodities. It delivers
on a nextmorning,nextday, ortwo daybasis. Its customersincludeMedline, a distributorof
medicalsupplies. Tr. at 469-470,475,477.

The facility hasonebuilding, which runsnorth-southon theproperty. Thenorthern
portion ofthebuilding hasadministrativeoffices. The southernportionof the building is the
loadingdock, which has15 bayson its westsideand 15 bayson its eastside. Thedistance
from thewestsideof the loadingdock to the woodenfenceat CharterHall is approximately
170 feet. Comp.Exh. 1.

Trailer trucksarriveat the facility from NorthwestHighway. If thetrailer is to be
unloadedimmediatelyuponarrival, thedriver drivesit to oneof thebaysat theterminalwhere
it is unloaded. If the trailer is not to be immediatelyunloaded,thedriver parksit on theeast
side of thefacility. Overlandusesayardspotterto moveboth empty andloadedtrailers
aroundthefacility. Tr. at 30, 482-484,496; JointExh. at 3-4.

Overlanddivides thefacility’s operationsinto a.m.andp.m. shifts. Thea.m. shift
beginswhenthe shift supervisorarrivesatthe facility at 2:00a.m. The a.m. shift’s dock
workersarriveat approximately3:00 a.m.andbeginto unloadthetrailers. Unloadingand
loadingcontinuesuntil approximately10:00 a.m. Trucksthat areto beunloadedon the a.m.
shift beginto arriveat the facility at 11:00p.m. Thea.m. shift unloadsandloads
approximately30 trucks,mostofwhich arrive at thefacility between5:00a.m. and 8:00a.m.
Tr. at 472-476;JointExh. at 3-4.

~Thep.m. shift beginsat 1:00p.m. whenthe shift supervisorarrives. Thetrucksthat
areto beunloadedon thep.m. shift beginto arriveat thefacility at 2:00p~m.Overland’s
dockworkerson thep.m. shift arrivebetween2:30p.m. and3:00p.m. andbeginunloading
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trailers. Thep.m. shift unloadsandloadsapproximately30 to 40 trucksand continuesuntil
approximately12:00midnight. Tr. at 477-480;JointExh. at 4.

Overlandparksemptytrailerson theasphaltareaimmediatelywestof its building.
This asphaltareais immediatelyeastof CharterHall. Mostof the parkedtrailersarelocated
in this area. Loadedtrailers arenot parkedin this area. Overlandparkstruck cabs andsome
trailers in the asphaltareaimmediatelyeastof thebuilding. The eastsidehasroom to park
additionaltrailers. Tr. at 56-61, 83, 133-138,495; Comp.Exh. 1; Comp. Grp. Exh. 1, Photo
1-5; Comp. Grp. Exh. 2, Phot15-20,23, 25, 26.

Overlandhaschainlink fencingrunningeast-weston both thenorthandsouthsidesof
the facility. Tr. at 38, 197-198. In additionto parkingon the westandeastsidesof its
building, Overlandparkstrucksimmediatelynorthof thenorthernfence, i.e.,betweenthe
northernfenceandthesmallplazafurtherto thenorth. Tr. at 205-206,422-423,427; Comp.

.Exh. 1; Comp.Grp. Exh. 1, Photo2; Comp.Grp. Exh. 2, Photo 16-19. The marshorswamp
lies beyondthesouthernfence. Tr. at 38, 183-184,198, 421.

Overlandemploys41 peopleat thefacility (28drivers,eight dockworkers,five clerical
andadministrativepersons). In 1997, its payrollwasjust overonemillion dollarsandit paid
approximately$102,000in taxes. Tr. at 468-469.

History of PropertyUses

Thetruckingterminalwasbuilt in 1972. BeforeOverland’sarrival in November
1995, Yellow Freightoperatedthefacility. Thefacility wasvacantfor approximatelysix to
nine monthsbetweentherespectiveoperationsof Yellow FreightandOverland. Tr. at 206-
208, 272, 292-293,510; Resp. Exh. 2. Overland’soperationsinvolve more trucks and
activitiesthandid thoseof Yellow Freight. Tr. at 18-19,23, 25, 49, 63, 82, 93-95, 110-111,
186, 195, 207-209,252-253,272-273,288-289.

Pultebuilt CharterHall in 1991-1992. JointExh. at 2. Pulteprovidedwrittennotice
that the realestateupon whichthetruckingterminalis locatedis zonedfor industrialusesand
is presentlybeingusedasa motor freight terminalthat operates24 hoursperday. JointExh.
at 2, Exh. C. Pulterecordedthenoticewith theCook County recorderon October30, 1992.
JointExh., Exh. C.

Complainantspresentedthetestimonyof eightCharterHall residents,all of whom own
homeson theeastsideof CharterHall Drive, next to thetruckingterminal. Tr. at 11-12, 15-
16, 40, 51-52,92-93, 124; Comp. Exh. 1. ComplainantJeffCohenandhis wife, TaraCohen,
purchasedandmovedinto theirhomein November1992. Tr. at 11-12, 15-16,40. He is the
presidentof complainantCharterHall Homeowner’sAssociation. Tr. at 15.

Beforemovingintohis home,Mr. Cohenwasawareof Pulte’snoticeregardingthe
neighboringtruckingoperation. Tr. at 17-18. Mr. andMrs. Cohenvisited theirproperty
severaltimesbeforepurchasingit and neverfoundthenoise from thetruckingoperation
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troublesome.The visits tookplaceduring thedayand in theearlyevening. At thetime,
Yellow Freightoperatedthefacility. Tr. at 18-19,40-41.

Mary Ann andDennisBergaumovedinto theirhomein June1993. Tr. at 51-52, 117-
118. Theywereawareof thetruckingterminalbeforetheypurchasedtheirhome. Theydrove
pastthetruckingterminalseveraltimes beforepurchasingtheirhomeanddid not hearany
noise. Thevisits took placein theearlyeveningandduring thedayandon one occasionat
approximately9:00p.m. Yellow Freightoperatedthefacility at thetime. Tr. at 61-63,82,
87-88, 93, 110, 118.

BehramDinshawpurchasedhis homein August1996. Tr. at 125. Hewasawareof
the truckingoperationbeforehepurchasedhis home,but wasunawareof Pulte’swrittennotice
regardingtheoperation. Tr. at 138-139. Beforepurchasinghis home,Mr. Dinshawvisited
Overlandandwastold that the facility shutsdownat 10:00p.m., that theydo not work on
weekends,and thatthey donot disturbneighbors. Tr. at 139. Mr. Dinshawalsovisitedhis
propertyseveraltimesbeforepurchasingit andfoundit to be quiet. Onevisit took placeon a
Saturdayandanothertookplaceat aroundmidnighton a Friday. Tr. at 139-140,155.

TibebuSenbattaandhis wife movedinto theirhomein May 1997. Tr. at 158. At the
time, hewasawareof thetrucking operationbut not Pulte’swrittennotice. Tr. at 160.
Beforepurchasingtheir home,theyvisited thepropertyat leasttentimesandheardno
objectionablenoisecoming from thetrucking terminal. Thesevisits occurredat around6:00
a.m.,6:00p.m., and 9:00p.m. Mr. SenbettaalsophonedOverlandandwastold thatthe
facility stopsoperationsby around10:00p.m.andthat heneednot beconcernedaboutnoise.
Tr. at 160-162,173-174,179-180.

Kathryn Haydenand herhusbandmovedinto theirhomein December1992. Tr. at
182. At that time, theywereawareof thetruckingoperation. They foundout aboutthe Pulte
noticeat their closing. Tr. at 184. Theyvisited theirpropertyduring theconstructionof their
home. Theconstructioncreatedalot ofnoise,but Ms. Haydencouldnot recall if sheheard
noisefrom thetruckingfacility, which Yellow Freightoperatedat thetime. Tr. at 184-186.

JudithLexby movedinto herhomein June1995. Tr. at 204. At thetime, shewas
awareof thetruckingterminal, but it wasvacant. Theresidentswho sold her thehometold
herthat noisefrom Yellow Freightwasvery minor andhadnot causedthemany problems.
Tr. at 206-208.

Existenceand Sourcesof Noise

Complainants’witnessescomplainedprimarily aboutthreetypesof noisefrom
Overland. First, theyhearabangsoundcausedby thehitchingof trailers to thetrucksor to
theyardspotter. Thebackendof the truck oryard spotterhasadevicethat locks into a device
on thefront endof thetrailer. To lock properly, the truckor yardspottermustbackinto the
trailer with somespeed. This collision createsthebangsound. Tr. at 21-22, 67, 97-98, 142-
143, 167, 481-482.
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Second,complainants’witnesseshearbangsoundsthatforklifts causeWhenthey load
andunloadtrailers. Theforklifts causea doublebangsoundwhentheydrive overdockplates.
Thedock platesaremadeof metal andthey extendfrom theloadingdock to thetrailer when
the trailer haspulled into abay. Thedockplatesreston the backof thetrailer, which is also
madeof metal. The forklifts drive over the dockplateswhentheydrive into andout of the
trailersto load andunload. Thedoublebangcomesfrom eachsetof a forklift’s wheelshitting
the dockplate. In a 10 minuteperiodof loadingandunloading,thehomeownersmayhearthe
doublebangapproximately30 to 40 times. Theforklifts causeanotherbangsoundwhenthey
drop loads in trailers. The variousbangsoundsareimpulsive in natureand lastapproximately
oneto two secondseachtime. Tr. at 21-22, 66-67,97, 142, 166, 190-192,212, 255-256,
259-260,289-290,480-481;Comp.Exh. 16, 17.

Third, complainants’witnesseshearthesoundof metaldraggingon asphaltwhenthe
truck or yardspotterpulls a trailer that hasnot beenproperlyhitched. The soundis the trailer
draggingon the asphalt. This activity causesthehomesof complainants’witnessesto vibrate.
Thedraggingsoundlastsfor approximately5 to 10 secondseachtime andoccursmuchless
frequentlythanthebangsounds. Tr. at 21-22,24, 67-68,98, 101, 143, 167, 191-192,257,
260,289-292.

Mostof complainants’witnessesidentifiedthesesourcesof the noiseby either firsthand
observationor basedon conversationswith Overland. Overlanddoesnotdisputethat it
generatesthesenoisesfrom thesesourcesor thatcomplainants’witnesseshearthesenoises.
Tr. at 21, 66, 142-143,145, 166, 256, 480.

Interference

WhenYellow Freightoperatedthetruckingterminal,thenoiseit generatedeither did
not disturbcomplainants’witnessesor disturbedthemmuchless frequently. Tr. at 18-19,23,
49 (JeffCohen),63, 82 (Mary Ann Bergau),93-95, 110 (DennisBergau),186 (Kathryn
Hayden),252, 273, 288-289(TaraCohen). For mostof thewitnesses,noiseproblemsbegan
whenOverlandtook over thetruckingterminal. Overlandnoisesoccurmorefrequently than
did thoseof Yellow Freight. Tr. at 23, 25 (JeffCohen),63, 82 (Mary Ann Bergau),93-94,
110-111(DennisBergau),186, 195 (KathrynHayden),207-209(JudithLexby), 252-253,272,
288-289(TaraCohen).

Overland’snoisebotherscomplainants’witnessesalmostdaily. Thedisturbances
typically occurthroughouttheweekwith theexceptionof Sundayduring the day. The
residentshearthe noisesrepeatedlyduringOverland’sa.m.andp.m. shifts. Tr. at 19-21,25,
31,49(JeffCohen),63-65, 80, 82 (Mary Ann Bergau),95-97,100-101,110-111(Dennis
Bergau),140-141,148-149,152 (BehramDinshaw), 163-165,174, 176 (TibebuSenbetta),
187-190(KathrynHayden),209-211(JudithLexby), 252-254(TaraCohen).

Becauseof Overland’snoise, complainants’witnessesandtheir family membershave
difficulty falling asleepor areawakenedfrom sleep. Tr. at 20, 23-25(JeffCohen),67, 72-73,
77, 80 (Mary AnnBergau),95-102(DennisBergau),140-142,147-149,151-152 (Behram
Dinshaw), 163, 165-166,169, 171-172(TibebuSenbetta),188-190,193-195(Kathryn
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}layden), 210, 215-219(JudithLexby), 253-254,261-262,264-265,269-272(TaraCohen).
Theirsleepis frequentlydisrupted. Tr. at 24 (Jeffrey Cohen),72-73,77, 82 (Mary Ann
Bergau),95-97,99, 102 (DennisBergau),141-142,147-149(BebramDinshaw),194-195
(KathrynHayden),210 (JudithLexby), 269-272(TaraCohen). For example,Overland’snoise
wakesup Mary Ann Bergaueverynight. Tr. at 82.

Complainants’witnessesalso do not usetheirpatiosor backyardsor leavetheir
windowsopenbecauseof thenoise. Tr. at 23-24(JeffCohen), 64, 81 (Mary AnnBergau),94
(DennisBergau),150 (BehramDinshaw), 192-193,195 (Kathryn Hayden.),273 (TaraCohen).
In addition,thenoisedisruptsresidentswhentheywatchtelevisionandcarry on normal
conversations.Tr. at 24 (JeffCohen),64, 81-82(Mary Ann Bergau),101 (DennisBergau),
150 (BehramDinshaw), 169-171(TibebuSenbetta),187 (KathrynHayden),210, 218 (Judith
Lexby), 273 (TaraCohen). It alsolimits theresidents’ability to entertainguests. Tr. at 81
(Mary Ann Bergau),101 (DennisBergau),151 (BehramDinshaw), 193 (KathrynHayden),
217-218(JudithLexby), 274 (TaraCohen).

Severalof complainants’witnesseskept logs to documentthe noisefrom thetrucking
terminal. Mr. Bergaukepta log from October28, 1996, to September3, 1997. Hemadean
entryonly whennoise from the facility woke him up. Mr. Bergaumadeentrieson
approximately134 different dates. Besidesthedate,Mr. Bergaunotedthetime ofthe
disturbance.Onsomedates,he enteredmorethan onetime, suchasonJanuary3, 1997,when
henoteddisturbancesat 12:40 a.m.and4:00a.m. The noisefrom thetruckingterminalwoke
up Mr. Bergauapproximately146 times.2 All but severalof his entriesarebetween10:00
p.m. and8:15a.m., with themajority ofhis entriesfalling between2:00a.m.and6:00a.m.
Tr. at 99-100;Comp. Exh. 4.

Mr. Dinshawkepta noiselog from November21, 1996, to April 9, 1997. Hemadean
entryonly whennoisefrom the truckingterminalawakenedhim. Mr. Dinshawmadeentries
onapproximately89 differentdates. Healsonotedthe time of thedisturbance.On many
dates,hemademultiple time entries,suchas2:15 a.m.and5:30a.m.on November25, 1996.
Thetrucking terminalnoisewokeup Mr. Dinshawapproximately122 times. All but several
of hisentriesarebetween11:45p.m. and8:15a.m.,with themajority of his entriesfalling
between2:00a.m.and 6:00 a.m. Tr. at 146-149;Comp.Exh. 7.

Mrs. Cohenkeptanoise log from October7, 1996, to May 12, 1998. She madean
entryeachtime noise from the facility wokeup or keptupher or herhusband,Jeffrey Cohen.
Mrs. Cohenmadetheseentrieson approximately208 differentdates. Thetruckingterminal

2 ForMr. Bergau’slog, if theentry on a givendatenotestwo different times separatedby a

hyphen(e.g.,3:15a.m. - 5:00 a.m.on January2, 1997)or a space(e.g., 3:30a.m.4:00a.m.
on October 31, 1996), theBoardcountedthis asoneinstanceof beingawakenedby the
truckingfacility noise. If the log entry ona givendatenotestwo different timesseparatedby a
comma(e.g., 12:40a.m.,4:00a.m.onJanuary3, 1997)or a describedactivity (e.g., 2:00
a.m. “loading” 11:45 p.m. onOctober28, 1996), theBoardcountedthis astwo instancesof
beingawakenedby the noiseof thetruckingoperation.
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noisewokeup or keptup Mrs. Cohenor herhusbandapproximately284times. Tr. at 260-

269; Comp. Exh. 8-10.

Thenoiseproblemwascontinuingasof thetime of thehearings. Tr. at 24-25, 31-32
(JeffCohen),82-83(Mary Ann Bergau),98-101(DennisBergau),141, 147-148,153-154
(BehramDinshaw), 171 (TibebuSenbetta),219 (JudithLexby), 260, 527-528(TaraCohen).

Someof complainants’witnessesoccasionallyhearsoundsfrom sourcesotherthan
Overland,suchasairplanes,but theseothersoundsdo not disrupttheir lives. Tr. at 47-48,
89-90, 155-156,176, 201-202.

SoundMeasurements

SoundMeasurementsof Citizens

Mrs. Cohenuseda Radio Shacksoundlevel meterat herbedroomwindow to measure
soundscomingfrom thetruckingterminal. GregZak of theIllinois EnvironmentalProtection
Agency (Agency) recommendedthis particularmeasuringdeviceto Mrs. Cohenandinstructed
her how to useit. Mr. Zak is anexpertin soundmeasurement,soundcontrol,andhuman
responseto noise. Hehaspastexperienceassessingandaddressingnoisefrom trucking
operationsandheobservedtheOverlandfacility from severalvantagesonMay 8, 1998. Tr.
at274-276,387-389,392-393,401, 419-423,43 1-432;Comp. Exh. 20.

TheRadioShacksoundlevel meterhasthreesettings: (1) therange(from 60 to 120
decibelsin 10 decibelincrements);(2) the weighting(“A” or “C”); and(3) theresponse(slow
or fast). Mrs. Cohensethermeter for A-weightingandslow response.Shesettherange
eitherat 60 or 70 decibels. Theinstrumentalsohasa scalethat showssoundmeasurementsup
to 10 decibelsbelowandup to six decibelsabovetherangesetting. For example,if therange
is setat 60 decibels,themetercanmeasurefrom 50 to 66 decibels. In this example,50
decibelswould be thebaseline. Tr. at 276-278,287,392-393;Comp. Exh. 11-13.

She selectedbaselinesof 50 or 60 A-weighteddecibels(i.e., enablingher to measure
soundsof 50 to 66 A-weighteddecibelsor 60 to 76 A-weighteddecibels,respectively)because
shewantedto recordany soundsfrom the truckingterminal that exceededcertainof the
Board’snighttimenumericsoundlimits, which, whenA-weighted,equal51 A-weighted
decibels.3 Tr. at 277, 309.

By turning on theinstrument,the userautomaticallycausesthebatteryto bechecked.
Mrs. Cohentook measurementsfrom hersecondfloor masterbedroomwindow, whichfaces
the facility. Shewould openher window andhold themeterin themiddle of the window and
to the sideof her body. Tr. at 274-277.

~TheBoarddiscussesits numericsoundlimits andA-weighting at pages15-17,21-22.
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Mrs. Cohentook numerousmeasurementsfrom April 17, 1996, to January23, 1998.
Shenotedthe datesandtimesof the measurements.She measuredfor 10 or 15 second
intervalsand immediatelywrotedownthedecibelreadingsthat sheobservedon themeter’s
scale. She wrotedownthehighestdecibelreadingof the 10 or 15 secondinterval,but many
timesalsoincludedthe lowestdecibelreadingwithin the sameinterval,reflectingthe decibel
changewithin the 10 or 15 secondinterval. Shealso oftenrecordedthetypeof noise (e.g.,
bang)andits source(e.g., forklift). Shenotedif a noisecamefrom a sourceotherthanthe
truckingterminal,suchasanairplane. Following Mr. Zak’s instructions,Mrs. Cohenlater
transcribedmanyof herreadingsonto checkmarksurveydatasheetsthat heprovided. Tr. at
276-285,298-304,306-308,310-311;Comp. Exh. 12, 13.

Forexample,onAugust 16, 1996, Mrs. Cohentooka numberof measurementsat 10
secondintervalsbetween4:24a.m. and4:34a.m. Duringeachof four separate10 second
intervals,sherecordedbangsfrom forklifts enteringand exiting trailers at 66 A-weighted
decibels. Tr. at 308; Exh. 12 at 32. On April 26, 1996, shetook numerousmeasurementsat
10 secondintervalsbetween5:05 a.m.and5:20 a.m. Duringeachof six separate10 second
intervals,sherecordedthefollowing changesin A-weighteddecibellevelsassociatedwith
bangs: (1) 52 to 64 decibels;(2) 52 to 64decibels;(3) 52 to 66 decibels;(4) 52 to 62 decibels;
(5) 52 to 66 decibels;and (6) 54 to 64 decibels. Exh. 12 at 7. Themajorityof Mrs. Cohen’s
soundmeasurementsof thetruckingterminal fall between52 and74A-weighteddecibels.
Many of thosemeasurementsweretakenbetween10:00p.m. and 7:00 a.m.4 Exh. 12.

At hearing,Mr. Zak calibratedMrs. Cohen’ssoundlevel meterandfoundit accurate.
He opinedthatthis typeof soundlevel meter’scalibrationdoesnotvary significantly over time
andthat in all likelihood it wasproperlycalibratedwhenMrs. Cohenusedit. RogerHarmon
andThomasThunder(soundexperts,asdescribedbelow), bothof AcousticAssociates,Ltd.,
andMr. Zak werepresentat hearingandheardMrs. Cohen’stestimony. All threeappearedas
witnessesfor complainants.EachopinedthattheRadioShacksoundlevel meterprovides
reasonablyaccuratedecibellevel measurementsand thatthe measuringtechniquesthat Mrs.
Cohenusedwould haveproducedreasonablyaccuratedecibellevel measurementsof the sound
that thetrucking terminalgenerated.Tr. at 332-333,341-342,367-369,393, 395-401.

Mr. ZakandMr. Thunderopinedthat soundlevel changesof eight to 12 A-weighted
decibelsover 10 to 15 secondintervalsthat Mrs. Cohenmeasuredwould interferewith (1)
sleep;(2) normalconversation;(3) watchingtelevision; and(4) entertainingguestson a patio.
Tr. at 369-372,401-403.

Mr. BergaualsousedaRadio Shacksoundlevel meter to measurethe soundsof the
trucking facility. On April 30, 1996, andMay 1, 1996, he took measurementsfrom his open
secondfloor bedroomwindow facing thefacility. Mr. Bergausetthe soundlevel meteron
slow responsewith a rangeof either60 or70 decibels. He took measurementsover 1 minute
intervals. Herecordedthereadingsfrom themeteroncheckmarksurveydatasheets. Mr.

~Theseare “nighttime hours” undertheBoard’sregulations. See35 Ill. Adm. Code900.100.
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Bergaureceivedthedatasheetsfrom Mrs. Cohen,who hadreceivedthemfrom Mr. Zak. Tr.
at 103-114; Comp.Exh. 5, 6.

Mr. Bergautestifiedthat someof thereadingsfrom thesoundlevel meterwereat 78
decibels,but noneof thedatasheetsshow areadingof 78 decibels. Tr. at 105; Comp. Exh. 6.
On cross-examination,Mr. Bergaucouldnot rememberhow herecordedthemeasurementson
thedata.sheets.Tr. at 115. ComplainantsprovidednoevidenceonwhetherMr. Bergauset
his soundlevel meteronA or C weightingwhenhe took measurementsorwhetherhe recorded
thehighestreadingduring the 1 minuteintervals. In addition,complainants’expertsprovided
no opinionon whetherMr. Bergauproperlytook orrecordedthesoundmeasurements.

SoundMeasurementsof AcousticAssociates.Ltd.

RogerHarmonof AcousticAssociates,Ltd., is anexpertin soundmeasurement.Tr. at
321-325;Comp. Exh. 14. Hehasprior experiencemeasuringtruck andtrailer noise. On
November26, 1996, in theCohens’backyard,Mr. Harmontook measurementsof soundthat
theOverlandfacility generated.Herecordedsoundsfor two hours,from 2:00a.m. to 4:00
a.m. Heusedaprecisionintegratingsoundlevel meter,a calibrator,anda digital audiotape
recorder. Initially, hemountedthe soundlevel meterandtaperecorderona tripod and
calibratedtheequipment. He thenpositionedtheequipmentin theCohens’backyard,15 feet
from thewoodenfence. After setting up theequipment,Mr. Harmonleft thesite. He
returnedto collectthe equipmentaftertherecordingwascomplete. Tr. at 325-327,339-341,
343-346;Comp. Exh. 16 at 1.

Becausethe recorderrecordedthe dateandtime on thetape,it would havebeen
apparentif thetapehadbeenstoppedor replaced. Giventhe 15 foot distancefrom the sound
measuringequipmentto the fence, theapproximately8 to 10 foot heightof thebermon which
thefencesits, and theapproximately22 foot distancefrom thefenceto the asphaltof the
facility’s westside,the soundmeasurementsweremadeat least25 feetfrom theOverland
noisesources.At thatmeasurementlocation,besidestruckingterminalnoise,in all likelihood
only severaltypesof soundsmayoccurat that time of thenight andat that time of theyear.
Theseextraneoussoundsmaybecausedby anairplaneflying overor a vehicletraveling by on
NorthwestHighway. Mr. Harmonaccountedfor any soundreflection. Tr. at 327, 339-341,
343-346,428-431;Comp. Exh. 16 at 1.

After recording,Mr. Harmonanalyzedthe datafrOm thetapeusing a realtime analyzer
in anacousticslaboratory. This providedsoundreadingsin decibelsatdifferent frequencies
(hertz). Extraneoussounds,suchasnoisefrom anairplaneflying over, wereeditedout of the
tape. Mr. Harmonprovidedtheresultingdatato his colleagueat AcousticAssociates,Ltd.,
ThomasThunder,for review. Mr. Thunderalso listenedto thetape. They accountedfor
ambientor backgroundnoise. Mr. Harmonmeasuredbackgroundnoisebetween2:15 a.m.
and2:55 a.m.whenthetruckingterminalgeneratedlittle noise. Mr. Harmon, Mr. Thunder,
andMr. Zak opinedthat thesoundmeasurementprocedureswerein accordancewith Board
regulationsandAmericanNationalStandardsInstitute(ANSI) protocols. Tr. at 328-330,343-
345, 347-348,357-359,362-363,380-381,383-385,392; Comp. Exh. 16.
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Mr. Thunderis anexpertin soundmeasurement,soundcontrol,andhumanresponseto
noise. Hehasprior experienceassessingandaddressingnoisefrom trucking facilities. Tr. at
350-356,379-381;Comp. Exh. 15. Usingthe soundmeasurementsof November26, 1996,
Mr. Thundercomparedthetruckingterminalnoise,which wasaveragedlogarithmically from
3:00a.m. to 4:00 a.m.,with theBoard’snighttime numericlimits for soundemittedfrom
“ClassC land” to “ClassA land.”5 Mr. Thunderalso comparedthis truckingterminalnoise
and thenighttimenumeric limits whenA-weighted. Tr. at 359-363;Comp. Exh. 16.

Thetruckingterminalnoiseexceededthenighttimenumericlimits at 1,000and2,000
hertz. TheBoard’s limit at 1,000hertz is 41 decibels,while thetruckingterminalemitted
soundat 43 decibels. TheBoard’slimit at 2,000hertzis 36 decibels,while thefacility emitted
soundat 39 decibels. TheA-weighteddecibellevel ofthetrucking terminalnoisefor this one
hourtimeframe(50 decibels)wasoneA-weighteddecibelbelow thenighttimenumericlimits
whentheyareA-weighted(51 decibels). Comp. Ex’h. 16, Fig. 4.

In addition,Mr. Harmonreviewedthetapefrom November26, 1996, anothertime for
impulsivesounds,againproducingdatafor Mr. Thunder’sreview. Mr. Thunderopinedthat
the soundmeasurementprocedureswerecompliantwith BoardregulationsandANSI protocols
for impulsenoise. Tr. at 330-331,364-365.

Mr. Thunderidentifiedthreeimpulses. The first impulse occurredat 3:04:54a.m. and
reached61 A-weighteddecibels. The secondimpulseoccurredat 3:05:57a.m. andalso
reached61 A-weighteddecibels. The third impulseoccurredat 3:06:31 a.m.andreached64
A-weighteddecibels. In eachinstance,within afew seconds,the soundlevel went from below
50 decibels,up to the61 or 64 decibellevel, thenbackdownto below 50 decibels. Tr. at 365;
Comp. Exh. 17.

NoiseReduction

CitizenEfforts

Complainants’witnessesmadephonecallsto thetruckingterminalwhenthe facility
was loud to requestthat Overlandbe quieter. Thesecalls did not leadto any decreasein noise.
Tr. at26, 73, 177-178;Comp. Exh. 4.

Complainants’witnessesalsomet with Overlandofficials in May 1996 and May 1997.
At theMay 1996meeting,Overlandandthehomeownersdiscussedbuilding a fenceand
cushioningthedockplatesto try to reducenoiselevels. At the lattermeeting,thehomeowners
suggestedspecificnoiseabatementmeasures,includingbuilding a soundprooffence,enclosing
the loadingdock, cushioningthe dockplates,replacingthe yardspotter,restrictinghoursof
operation,andoperatingonly on theeastsideof thebuilding at night. DespiteOverland’s

~Landis classifiedby its useasspecifiedin 35 Ill. Adm. Code901.101. Thenighttime
numericlimits aredefinedin termsof differentdecibelsat different frequencies(hertz). See
35.111. Adm. Code901.102(b).
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statementsthat it would try to reducethe noiselevels,thenoiseproblemspersisted. Tr. at 26-
31, 66, 98, 212-214.

Homeownersalsocontactedthe Village of Palatineandthepoliceaboutthenoisefrom
Overland. Theseefforts did not reducethenoise. Tr. at 27-28, 74-76,77, 178, 214-215;
Comp. Exh. 2, 3.

AbatementMeasures

The partiesintroducedevidenceon variousmeasuresto abatenoisefrom thetrucking
terminal.

Airtight BarrierandAcousticallyAbsorptiveMaterial. Airtight walls orbarriersare
commonlyusedto control sound. A properlyconstructedairtight, brick or woodenbarrierat
least18 to 22 feethigh andat least1 inch thick aroundthenorthern,western,and southern
perimeterof the facility would beeffectivein reducingsoundlevelsemitted from thefacility to
theCharterHall homes. Adding acousticallyabsorptivematerialto the Overlandsideof the
westernperimeterwall andto the westsideof thefacility building would reducenoiseby
reducingtheechoeffectbetweenthetwo structures. Thesemeasuresare economically
reasonableandtechnicallyfeasible. Overlandcould haveimplementedthesemeasuresseveral
yearsago. Tr. at 373, 375-376,403-404,411-413.

SoundContainingEnclosure. Enclosureshavebeenconstructedaroundnoisesources,
suchastruckingdockareas,to reducesoundlevels. A properlyconstructedenclosurearound
Overland’swestsideloadingdockareawould reducesoundlevelsemitted from thefacility to
theCharterHall homes. This measureis economicallyreasonableandtechnicallyfeasible.
Overlandcould haveimplementedthis measureseveralyearsago. Tr. at 373, 375-376,404-
405, 408-409,413.

Paddingor HydraulicallyCushioningtheDockPlatesandPaddingtheTrailer Interiors.
Mr. Thunderwasunawareofanyof thesemeasureshaving beenimplementedanywhere. Mr.
Zakruled out eachof thesemeasures.WhenOverlandplacedcarpetingandrubberunderits
dockplates,thosematerialswere quickly shreddedor createda safetyhazardfor theforklift
operator. TheUnited StatesPostOffice also failed whenit attempteda similar solutionfor its
loadingdocks. All of thesemeasureswould requirehigh levelsof maintenanceandhave
questionableeffectivenessin reducingsoundlevels. Thesemeasuresarenot technically
practicable. Tr. at 373-374,376, 407-408,413-414.

CeaseManyofthe Activities on theWestSide of theFacility. Overlandrequiresthe
bayson thewestsideof its loadingdockduringboth its a.m.andp.m. shifts to accommodate
the loading andunloadingof trailers. It is darkoutsideduring substantialportionsof eachof
the shifts. It is economicallyunreasonableto prohibit theuseof westsideof the loading dock
outsideof daylighthours. In addition, trucksor theyardspottermayneedto hitch trailers
involved in loading or unloadingon thewestside of thefacility. Accordingly, it would not be
practicalto restrictall trailer hitching to theeastside of thefacility. Tr. at 497-498
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Generally,Overlandmaintainsa counter-clockwisetraffic flow of trucks enteringand
exiting the facility. It doesthis for safetyreasons.Tr. at 493-494,503-504. In light of this
andthefinding abovethat thewestsidebaysmustremainavailablefor Overlandwhenit is
darkoutside,it is not technicallypracticableto prohibit trucksfrom enteringand leavingthe
facility from its westside.

Overlandparksmostof its trailers on thewestside of thefacility. Parkedtrailersare
not involved in loadingor unloading. Overlandhasroom on the eastsideof its facility to park
additionaltrailers. Thebangsoundfrom hitchingthetrailersparkedon thefacility’s westside
to thetrucks oryard spotteris asignificant sourceof thefacility’s noise. Thedraggingsound
that occurswhena trailer is improperly hitchedis alsotroublesomefor theresidents.
Restrictingthe parkingof trailersto theeastsideof thefacility would reduceimpactsfrom
thesenoisesources.This measureis economicallyreasonableandtechnicallyfeasible.
Overlandcouldhaveimplementedthis measureseveralyearsago. Tr. at 59-60,83, 133-137,
414; Comp.Exh. 1; Comp.Grp. Exh. 1, Phot 1, 3, 4; Comp. Grp. Exh. 2, Phot 15,20,23.

DISCUSSION

The complaint, asamended,6allegesviolations of (1) the Board’snighttimenumeric
soundlimits and (2) thenuisancenoiseprohibitionsof the Act andtheBoard’sregulations.
The Boarddiscussestheseprovisionsin turn.~

NumericViolation

The Boardfirst discussestheapplicablenumericsound limits, including respondents’
argumentthat thetrucking terminalcomeswithin anexceptionto thenighttime soundlimits.
Second,theBoarddiscussestheapplicablesoundmeasurementprocedures.Finally, theBoard
determineswhethercomplainantshaveestablishedthat respondentsviolatedtheapplicable
numericlimits.

NumericSoundLimits

TheBoardhasnumericsoundlimits for daytimehoursandfor nighttimehours. The
numericlimits for daytimehoursareless stringentthanfor nighttimehours. See35 Ill Adm.
Code901.102(a)and(b). Thenighttime numericlimits aresetforth in Section901.102(b),
whichprovidesasfollows:

b) Exceptaselsewherein this Partprovided,no personshallcauseor allow
theemissionof soundduring nighttimehoursfrom any property-line-
noise-sourcelocatedon any ClassA, B or C landto any receivingClass
A landwhich exceedsany allowableoctavebandsoundpressurelevel
specifiedin thefollowing table,whenmeasuredat any point within such
receivingClassA land, provided,however,thatno measurementof

6 On May 12, 1998, the hearingofficer grantedtheparties’agreedmotion to amendthe

complaint.
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soundpressurelevelsshall bemadelessthan25 feetfrom suchproperty-
line-noise-source.

Octave AllowableOctaveBandSoundPressureLevels(dB) of Sound
Band Emittedto anyReceivingClassA Landfrom

Center
Frequency

(Hertz)

ClassC Land ClassB Land ClassA Land

31.5 69 63 63
63 67 61 61
125 62 55 55
250
500 47 40 40
1000 41 35 35
2000 36 30 30
4000 32 25 25
8000 32 25 25

35 Ill. Adm. Code901.102(b).7

Thus,this sectionprohibitsthe emissionof soundfrom onepropertyto anotherabove
certaindecibel levelsat certainfrequencies(hertz). Theapplicabledecibellimits are
determinedby thetypeof landon which thenoisesourceis located. This prohibitionapplies
only at night.

OnNovember26, 1996,from 3:00a.m. to 4:00a.m.,Mr. Harmonmeasuredsound
emissionsfrom thetrucking terminal. Hemeasuredthemfrom theCohens’backyardat
CharterHall. During this time, Overlandemitted soundequalto 43 decibelsat 1,000 hertz
and 39 decibelsat 2,000hertz. TheseexceedtheBoard’snighttimelimits of 41 decibelsat
1,000hertzand36 decibelsat 2,000hertzfor soundemissionsfrom ClassC landto ClassA
land.

Theseexceedencestookplaceduring nighttimehours. “Nighttime hours” aredefined
as “10:00 p.m. to 7:00a.m., local time.” 35 Ill. Adm. Code900.101. Overland’strucking
terminaloperationconstitutesa property-line-noise-source.A “property-line-noise-source”is
definedasfollows:

anyequipmentor facility, orcombinationthereof,which operateswithin any
landusedasspecifiedby 35 Iii. Adm. Code901.101. Suchequipmentor

~Theabbreviationfor decibelis “dB.” See35 Ill. Adm. Code900.101.
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facility, or combinationthereof,mustbecapableof emitting soundbeyondthe
propertyline of the landon which operated. 35 Ill. Adm. Code900.101.

Overlandemittedsoundbeyondits propertyline into theCohens’backyardat Charter
Hall. TheCharterHall propertyis residentialand thusClassA land. See35 Ill. Adm. Code
901.101(a),901.AppendixB. Overland’snoisesourcesarelocatedon ClassC land. The
facility hasa SLUCM Codedesignationof 4221 for “motor freight terminals.” This is partof
thelargerSLUCM Code422, categorizedas “motor freighttransportation.” See35 Ill. Adm.
Code901.AppendixB. UnderSection901.101(c),ClassC land includesSLUCM Code422.
See.35Ill. Adm. Code901.101(c).

Overlandarguesthat underthe exceptionset forth in Section901.107(e),thedaytime
limits, not the nighttimelimits, apply to the truckingterminalduring nighttimehours. That
sectionreadsasfollows:

Section901.102(b)[i.e., nighttime limits] shall notapply to soundemitted from
existingproperty-line-noise-sourcesduringnighttimehours,provided,however,
that soundemitted from suchexistingproperty-line-noise-sourcesshallbe
governedduringnighttime hoursby the limits specifiedin Section901.102 [i.e.,
daytimelimits]. 35 Ill. Adm. Code901.107(e).

An “existing property-line-noise-source”is definedasfollows:

any property-line-noise-source,theconstructionor establishmentof which
commencedprior to August 10, 1973. For thepurposesof this sub-section,any
property-line-noise-sourcewhoseA, B orC landuseclassificationchanges,on
or afterAugust 10, 1973, shall notbeconsideredan existingproperty-line-
noise-source.35 Ill. Adm. Code900.101.

Constructionorestablishmentof thetrucking terminalcommencedbeforeAugust10,
1973. However,thetruckingterminal’s landuseclassificationchangedfrom “C” to “U”
whenit wasvacantfor approximatelysix to ninemonthsin 1995, betweentheoperationsof
Yellow Freightand Overland. The “U” classificationincludesvacantnonresidentialbuildings.
35 Ill. Adm. Code901. AppendixB, n. 2. Becausethetruckingterminal’s landuse
classificationchangedafter August10, 1973, thefacility doesnot fit within thedefinition of
existingproperty-line-noise-source.Accordingly,respondentscannotavail themselvesof the
exceptionsetforth in Section901.107(e)andthefacility is subjectto thenighttimenumeric
soundlimits.

MeasurementProcedures

Section901.102(b)requiresthat thesoundmeasurementsbe takenat least25 feetfrom
the property-line-noise-source.Mr. Harmon’smeasurementssatisfy this requirement.The
property-line-noise-sourceis thetruckingterminaloperation. Mr. Harmonsetup his
measuringequipment15 feetfrom thewoodenfenceseparatingCharterHall and thefacility.
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The fenceis on top of anapproximately8 to 10 foot tall berm. The distancefrom the fenceto
theasphaltof the truckingterminalis approximately22 feet. Accordingly, themeasurements
‘were takenat least25 feetfrom anyof theOverlandnoisesources.

TheBoard’srules specifyadditionalproceduralrequirementsfor measurementstakento
determinecompliancewith Section901.102(b). Section900.103(b)providesasfollows:

b) ProceduresApplicableonly to 35 Ill. Adm. Code901

All measurementsandall measurementproceduresto determinewhether
emissionsof soundcomply with 35 Ill. Adm. Code901 shallbe in
substantialconformity with ANSI §1.6-1967,ANSI §1.4-1971-- Type I
Precision,ANSI §1.11-1966andANSI §1.13-1971Field Method,and
shall, with theexceptionof measurementsto determinewhether
emissionsof soundcomply with 35 Ill. Adm. Code901.109,bebasedon
Leqaveraging,asdefinedin 35 Ill. Adm. Code900.101, usinga
referencetime of onehour. All suchmeasurementsandmeasurements
proceduresshallcorrectorprovidefor thecorrectionof suchemissions
for thepresenceof ambientnoiseasdefinedin ANSI § 1.13-1971. 35 Ill.
Adm. Code900.103(b).

All threesoundmeasurementexperts,Mr. Harmon,Mr. Thunder,andMr. Zak,
testifiedthat thesoundmeasurementprocedurescompliedwith BoardregulationsandANSI
protocols. The measurementswerebasedon Leq averagingusinga 1 hourreferencetime and
werecorrectedfor ambientorbackgroundnoise.

Respondentsallegedin theirposthearingbrief thatMr. Harmonfailedto comply with
certainmeasurementproceduresunder35 Ill. Adm. Code951. TheAgencypromulgatedthe
Part951 soundmeasurementproceduresunderSection900.103(a). Part951 requires,among
otherthings, thatthepersontaking soundmeasurementsbepresentwhile measurementsare
beingtakento look and listenfor extraneoussoundsourcesand varyingwind conditionsthat
mayaffect thedata. See35 Ill. Adm. Code951.105(c)(7). Mr. Harmonleft thesite while the
measurementswerebeingtaken. Accordingly,he did not comply with this provisionof Part
951.
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Determinationof Violation

Complainantsestablishedthatsoundemissionsfrom thetruckingterminal into the
Cohens’backyardexceededapplicablenighttimenumericsoundlimits on November26, 1996.
However,whentheserecordingsweremade,Mr. Harmonleft the site,therebyfailing to
comply with one of thePart951 measurementprocedures.

In casesallegingviolation ofthenumericsoundlimits, theBoardrequiresstrict
adherenceto applicablemeasurementprocedures,including therequirementsof Part951. See
DiscoverySouthGroup. Ltd. v. PollutionControlBoard, 275 Ill. App. 3d. 547, 559, 656
N.E.2d51, 59 (1st Dist. 1995)(“Strict adherenceto sections901.102and900.103is only
necessarywhenprovingaviolation oftheBoard’snumericstandards.”);Manarchyv. JJJ
Associates,Inc. (July 18, 1996),PCB95-73, slip op. at 10 (in discussinganallegednumeric
violation,theBoardstatedthat it “strictly adheresto therequirementslisted in Part951 ...

Giventhenoncompliancewith Section951.105(c)(7),theBoardfinds that complainantsfailed to
establisha violation of theBoard’snumericsoundlimits.

NuisanceViolation

The Boardfirst discussesthe applicablelaw regardingnuisancenoise. Second,the
Boarddetermineswhethernoisefrom thetruckingterminalhasinterferedwith theresidents’
enjoymentof life. Third, theBoarddetermineswhetherany suchinterferencewas
unreasonable.Finally, theBoarddetermineswhetherrespondentshaveviolatedthe
prohibitionsonnuisancenoise.

ApplicableLaw

ComplainantsallegethatrespondentshaveviolatedSection24 ofthe Act and35 Ill.
Adm. Code900.102. Section24 providesthat no personshall:

emit beyondthe boundariesof his propertyany noisethatunreasonably
interfereswith the enjoymentof life or with any lawful businessor activity, so
asto violate any regulationor standardadoptedby theBoardunderthis Act.
415 ILCS 5/24 (1996).

Section900.102of the Board’sregulationsstatesin relevantpart thatno personshall causeor
allow theemissionof soundbeyondtheboundariesof his property“so asto causenoise
pollution in Illinois . . . .“ 35 Ill. Adm. Code900.102. “Noise pollution” is definedas“the
emissionof soundthatunreasonablyinterfereswith theenjoymentof life or with any lawful
businessor activity.” 35 Ill. Adm. Code900.101.

Theseprovisionsconstitutea prohibitionagainst“nuisancenoise.” Zivoli v. Prospect
Dive and SportShop, Ltd. (March 14, 1991), PCB 89-205,slip op. at, 8. The Board
considersSection33(c) of theAct to determineif noiserisesto the level of a nuisance,i.e., the
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unreasonableinterferencewith theenjoymentof.life. SeeHoffmanv. City of Columbia
(October17, 1996), PCB94-146,slip op. at 2. Section33(c) readsasfollows:

In making its ordersanddeterminations,theBoardshall takeinto consideration
all the factsandcircumstancesbearinguponthereasonablenessof theemissions,
discharges,or depositsinvolved including,but not limited to:

1. the characteranddegreeof injury to, or interferencewith theprotection
of thehealth,generalwelfareandphysicalpropertyof thepeople;

2. the socialandeconomicvalueof thepollution source;

3. thesuitability or unsuitabilityofthepollution sourceto the areain which it
is located,including thequestionof priority of locationin theareainvolved;

4. thetechnicalpracticability andeconomicreasonablenessof reducingor
eliminatingtheemissions,dischargesor depositsresultingfrom such
pollutionsource;and

5. any subsequentcompliance. 415 ILCS 5/33(c) (1996).

Interferencewith Enjoymentof Life

Respondentsdo not disputethat trucking terminaloperationshavegeneratednoisesthat
complainants’witnesseshaveheardat their residences.The questionremainswhetherthe
noisesinterferedwith theresidents’enjoymentof life. “If thereis no interference,no
‘nuisancenoise’ violation is possible.” Zivoli, PCB 89-205,slip op. at 9. Accordingly, a
thresholdissuein anynuisancenoiseenforcementproceedingis whetherthe soundshave
causedan interferencewith theenjoymentof life. SeeFurlanv. University of Illinois School
of Medicine (October3, 1996),PCB 93-15,slip op. at 4. Soundsfrom a sourcemust
objectivelyaffectenjoymentof life to constitutean interference. SeeHoffman, PCB94-146,
slip op. at 16; Zivoli, PCB89-205,slip op. at 9.

The Boardfmds that noisefrom Overland’sfacility hasinterferedwith theresidents’
enjoymentof life. Thenoisehasdisruptedtheirsleepand restrictedtheirability to usetheir
patiosor backyards.It requiresthemto closetheirwindows anddisruptstelevisionwatching
and normalconversations.It also limits theresidents’ability to entertainguests. The Boar4
hasheldthat suchdisruptionsfrom noiseconstitutean interferencewith theenjoymentof life.
SeeManarchy,PCB95-73,slip op. at 11 (sleeplessnessfrom nightclubnoiseis interference);
Hoffman, PCB94-146,slip op. at 5-6, 17 (noise interferingwith sleepanduseof yard);
Thomasv. Carry Companiesof Illinois (August5, 1993), PCB91-195,slip op. at 13-15
(trucking operationnoise impactssleeping,watchingtelevision,and conversing).
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UnreasonableInterferencewith Enjoymentof Life

Theremainingissueis whethernoise from thetrucking terminalhasunreasonably
interferedwith the residents’enjoymentof life. Whetheran interferenceis unreasonableis
detenninedby referenceto the criteriasetforth in Section33(c) of theAct; however,
complainantsarenot obligatedto introduceevidenceoneachof the Section33(c) factors. In
addition, theBoardneednot find againstrespondentson eachfactorto find aviolation. See
Wells ManufacturingCompanyv. PollutionControlBoard, 73 Ill. 2d 226, 233, 383 N.E.2d
148, 151 (1978); ProcessingandBooks, Inc. v. Pollution Control Board,64 Ill. 2d 68, 75-77,
351 N.E.2d865, 869 (1976); Incinerator,Inc. v. Pollution ControlBoard, 59 Ill. 2d 290,296,
319 N.E.2d794, 797 (1974). TheBoardnow considerseachof the Section33(c) factors.

TheCharacterandDegreeof Injury to, or Interferencewith theProtectionof the
Health, GeneralWelfareandPhysicalPropertyof thePeople. In assessingthecharacterand
degreeof interferencethatthe truckingterminalnoisecaused,the standardappliedby the
Board is whetherthenoise “substantiallyandfrequently interferes”with theenjoymentof life,
“beyondminoror trifling annoyanceor discomfort.” Kvatsakv. St. Michael’sLutheran
Church(August30, 1990),PCB 89-182,slip op. at 9.

TestimonyandNoiseLoRs. Thenoisefrom Overlandhasinterferedwith the lives of
manyresidents. ThedisturbancesoccuralmosteverydayandthroughoutOverland’sa.m.and
p.m shifts, which run late into the night and startearly in themorning. Thetruckingterminal
noisehasdisruptedtheresidents’sleepand limited normalactivities in andaroundtheir
homes. Thedisruptionsaresevereandhavebeengoing on repeatedlysinceOverland’sarrival
in November1995.

SoundMeasurements.Both citizenandexpertmeasurementsof thetruckingterminal
soundlevelscorroboratetheresidents’testimonyandnoiselogs on thecharacteranddegreeof
the interference.

CitizenMeasurements.Mr. BergauandMrs. Cohenneednot havefollowed all Board
soundmeasurementrequirementswhentheymeasuredtheOverlandfacility’s soundlevels.
Whensoundlevel measurementsareenteredinto evidencenot to proveor disprovea numeric
violation, but to substantiateor refuteanuisancenoiseclaim, measurementproceduresneed
notmeetall Boardrequirementsthat apply in a casealleginganumericviolation. See
DiscoverySouthGroup, 275 Ill. App. 3d. at 559, 656 N.E.2dat 59; Scartinov. HenryPratt
Company(April 3, 1997), PCB96-110,slip op. at 14; Schrantzv. Village of Villa Park
(December14, 1994),PCB 93-161,slip. op. at 13. However,themeasurementprocedures
usedstill mustbe technicallyjustified. Cf. Hoffman, PCB94-146,slip op. at6-7, 16 (in-
window measurementsacceptedasevidenceregardingallegednuisanceviolation); Dettlaff v.
Boado(July 1, 1993),PCB92-26,slip op. at 7-9 (measurementsnot takenin compliancewith
Boardregulationsacceptedasevidenceregardingallegednuisancenoise).

Threesoundmeasurementexpertsopinedthat Mrs. Cohen’smeasurementprocedures
would producereasonablyaccuratemeasurementsof soundgeneratedby thetruckingterminal.
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TheBoardhasrelied on in-windowmeasurementsin nuisancenoisecases.SeeScarpino,PCB
96-110,slip op. at 14; Hoffman, PCB 94-146,slip op. at 6-7, 16. The Boardfinds that Mrs.
Cohen’sprocedureswereadequatefor this caseandthat hermeasurementsof thetrucking
terminalnoisewerereasonablyaccurate.

Mrs. Cohenmeasuredsoundfrom thetruckingterminal in A-weighteddecibels. A-
weightingmeasurementsattemptto compensatefor thefact that generallya soundwith a given
decibel level at a higherfrequencyseemslouderto thehumanearthana soundwith the same
decibel level at a lower frequency. SeeNoisePollution ControlRegulations(July 31, 1973),
R72-2, slip op. at 10-11. For a givensoundmeasurement,decibelsareeithersubtractedor
addedat variousfrequenciesusing ascale,thentheweightedvaluesfor eachfrequency“are
combinedto give a singleA weighteddecibellevel for thesound.” Id. at 11.

TheBoarddid not developA-weightedlevelsfor theSection901.102daytimeand
nighttimenumericsoundlimits in partbecause“the characteristicsof all possiblenoisesources
[are] sovariedthat thecorrelationbetweenA weightedsoundlevelsandsubjectivereaction
doesnot alwayshold true.” Id. at 26. Nevertheless,theBoardacknowledgedthat A-weighted
measurements“may behelpful in assessing,on apreliminarybasis,a potentialnoise
problem.” Id. Accordingly, theBoardfmds theA-weightedsoundlevelsrelevantin this case.
SeeScarpino,PCB 96-110,slip op. at 16-17; Dettlaff, PCB 92-26, slip op. at 9.

For over20months,Mrs. Cohentook numerousmeasurementsof thetruckingterminal
noise. Most of hermeasurementsfall between52 and74 A-weighteddecibelsand manyof
thosemeasurementsweretakenduring nighttimehours(i.e., between10:00p.m. and7 a.m.).
For soundemittedfrom ClassC landto ClassA land, theBoard’snighttimenumericsound
limits, which areexpressedasdifferentdecibellimits at different frequencies,equal51
decibelswhentheyareA-weighted. Accordingly,manyof Mrs. Cohen’snighttime
measurementsexceededthe Board’snighttimenumericsoundlimits whenthoselimits areA-
weighted.

A numberof Mrs. Cohen’smeasurementsshowedchangesin soundlevelsfrom the
facility of 8 to 12 A-weighteddecibelsover 10 to 15 secondintervals. Mr. Zak andMr.
Thunderopinedthat thesesoundlevel changeswould interferewith sleepandnormalactivities
in andaroundthe home.

However,theBoardgivesno weight to Mr. Bergau’smeasurementsfor several
reasons. For example,he could not rememberhow he recordedthemeasurementson his data
sheets.Thereis nothingin the recordon whetherMr. Bergausethis soundlevel meteron A
or C weighting. Moreover,complainants’expertsprovidedno opinionon whetherMr. Bergau
followed properproceduresfor soundmeasurements.

ExpertMeasurements.Despitethenoncompliancewith one of the Part951
measurementprocedures(discussedaboveat pages18-19), theBoardfinds Mr. Harmon’s
measurementsreasonablyreliablefor severalreasons.In all likelihood, therewere only
severaltypesof extraneoussoundsthatmayoccurat thattime of yearin themiddleof the
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night in that backyard. Mr. HarmonandMr. Thunder,bothof whom haveexperiencewith
truckingoperationnoises, listenedto thetape. Extraneoussoundswere editedout of thetape.
Thetapewould haverevealedif it hadbeenstoppedor replaced. Moreover,all threesound
expertsopinedthat themeasurementprocedurescompliedwith BoardregulationsandANSI
protocols. Therecorddemonstratesnoncompliancewith only oneprovisionof Part951.
Accordingly,while the measurementscannotbeusedto establisha numericnoiseviolation, the
Board will considerthemeasurementsin assessingtheallegednuisancenoiseviolation.8

Theexceedencesof the Section901.102(b)nighttimelimits that Mr. Harmonrecorded
on November26, 1996, asdiscussedabove,bearuponthecharacteranddegreeof the
interference. Thenighttimelimits weredesigned“to offer greaterprotectionduringsleeping
hours . . . .“ NoisePollution Control Regulations,R 72-2, slip op. at 21.

In addition,Mr. Harmon’srecordingrevealedthreeimpulsesoccurringshortly after
3:00a.m. While theA-weightedlevel of thefull onehour(3:00a.m. to 4:00a.m.) recording
was 50 A-weighteddecibels,two of the impulsesreached61 A-weighteddecibels,andthe
third impulsereached64 A-weighteddecibels. TheBoard’snoiseregulationshaveA-weighted
numericlimits for impulsivesounds(soundpressurepeakor peaksusually less thanone
secondin duration,suchasfrom adrop forgehammeror explosiveblasting). See35 Ill.
Adm. Code900.101 (definition) and 901.104(limits). TheBoardnotedin its original noise
controlrulemakingthat impulsivesoundswerenot easilymeasuredin the field at thevarious
frequencies. However,theBoardfound that their levels,measuredin A-weighteddecibels,
did appearto correlatesufficiently well for all typesof impulsive soundemitterssothat the
frequencieswerenot required. SeeNoisePollution ControlRegulations,R72-2, slip op. at 18.
Eachof thethreeimpulsesthat Mr. Harmonrecordedexceeded46A-weighteddecibels,which
is thenighttime limit for impulsive soundemitted from ClassC landto ClassA land.9 See35
Ill. Adm. Code901.104.

Finding on thisFactor. TheBoardfinds that thecharacterand degreeof interference
from thetruckingterminalnoisehasbeensubstantialandfrequent,andweighsthis Section
33(c)factor againstrespondents.

The Social andEconomicValueof thePollution Source. In assessingthis factor, the
Illinois SupremeCourthaslookedto the numberof personsthat thedefendantemployedand
whetherthedefendantis an importantsupplierto aparticularmarket. SeeWells
Manufacturing,73 Ill. 2d at 235-236,383 N.E.2dat 152. Similarly, theBoardhaslookedto
suchfactorsasthenumberof employeesat afacility andthetotal wagesandtaxesthat a
respondentpaid. SeePeterArendovichv. KoppersCompany(February8, 1990),PCB 88-
127, slip op. at 6.

8 The Boardwill similarly considerthe impulsivesoundsthatMr. Harmonrecorded.

~Complainantsdid not allegethatrespondentsviolatedtheimpulsive soundlimits of Section
901.104. Accordingly,the Boardconsiderstheseexceedencesonly ascorroboratingevidence
ofnuisancenoise.
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Overlandemploys41 peopleat thefacility. In 1997, Overland’spayrollwasjust over
onemillion dollarsand it paid approximately$102,000in taxes. Its customersincludea
distributorof medicalsupplies. TheBoardfinds thatthe facility hassocialandeconomicvalue
andweighsthis Section33(c) factorin favor of Overland.

The Suitability or Unsuitabilityof thePollution Sourceto theArea, including Priority
ofLocation. TheBoardrecognizesthat thetruckingterminalhaspriority of location. It was
constructedin 1972, while CharterHall wasnotconstructeduntil 1991-1992. In addition, the
residentswereawareof thetruckingterminalbeforebuying theirhomes.

Nevertheless,priority of locationis only one aspectof suitability and it is not
necessarilydeterminativeof the Board’s finding underthis Section33(c) factor. SeeOltmanv.
Cowan(November21, 1996), PCB96-185,slip op. at 3, 5. Moreover,theIllinois Supreme
Courtnotedthat:

industry cannot,of course,substantiallyincreaseits [J emissionsand
simultaneouslyrely on its priority of locationin the areaasa mitigating factor.
This sort of changedcircumstancewould. . . underminethe industry’spriority-
of-locationargument. WellsManufacturing,73 Ill. 2d at 237, 383 N.E.2d at
152.

WhenYellow Freight operated thetruckingterminal,thenoiseit generatedeitherdid
notdisturb theresidentsor disturbedthemmuch lessfrequently. Noiseproblemsbeganfor
mostof complainants’witnesseswhenOverlandtook over thetruckingterminal. Overland
usesmoretrucksthanYellow Freightdid and Overland’snoisesoccurmorefrequently.

TheBoardfinds that theresidentswereon noticethat theirproximity to the trucking
terminalmaypresentsomeannoyances.Nevertheless,theannoyancesherehavebeen
substantialand haveresultedfrom theintensifiedoperationsunderOverland. Moreover,
CharterHall andmanyof theresidentsprecededthearrival of Overlandto this area. The
Boardfinds that thetrucking terminal,asOverlandhasoperatedit, is unsuitableto thearea
and weighsthis factor againstOverland.

The TechnicalPracticabilityandEconomicReasonablenessof Reducingor Eliminating
the EmissionsResultingfrom the Pollution Source. In consideringthis factor, theBoardmust
determinewhethertechnicallypracticableand economicallyreasonablemeansof reducingor
eliminatingnoiseemissionsfrom thetruckingterminalwerereadily availableto respondents.
SeeIncinerator,Inc., 59 Ill. 2dat 298, 319 N.E.2dat 798; SangamoConstructionCompanyv.
Pollution Control Board, 27 Ill. App. 3d 949, 954-955,328 N.E.2d571, 575 (4th Dist. 1975);
Scarpino,PCB 96-110,slip op. at 20.

Severaltechnicallypracticableand economicallyreasonablemeasureswere readily
availableto reduceOverland’snoiseemissions.Overlandfailed to implementthesemeasures,
which includeconstructinganairtightperimeterbarrier,usingacousticallyabsorptivematerials
on walls, enclosingthe westsideloadingdockarea,andparkingtrailerson theeastside of the
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facility. Overlandcouldhaveimplementedthesemeasuresseveralyearsago. The Board
weighsthis factoragainstOverland.

Any SubseiuentCompliance. Underthis factor,theBoardmustdeterminewhether
Overlandhassubsequentlycomeinto compliancewith therequirementsallegedlyviolated. See
Manarchy,PCB95-73, slip op. at 13. Thenoiseproblemwascontinuingasof thetime of the
hearing. TheBoardweighsthis factoragainstOverland.

Determinationof Violation

While thetruckingterminalhassocialand economicvalue,its noisehascaused
substantialandfrequentinterferenceand not merelypetty annoyance.Severaltechnically
practicableand economicallyreasonablemeasureswerereadily availableto minimize
Overland’snoiseemissions. Overlandhasfailed to implementthesemeasuresandthenoise
problemswerecontinuingasof thetime of thehearingin this matter.

After consideringtherecordin light of the Section33(c) factors,the Boardfinds that
respondentshaveemittednoisefrom thetruckingterminalso asto unreasonablyinterferewith
the residents’enjoymentof life. This unreasonableinterferenceconstitutesnoisepollution in
violation of Section24 of theAct and Section900.102of the Board’sregulations.

CONCLUSION

The Boardfinds that complainantsfailedto establishthat noisefrom respondents’
facility violatedtheBoard’snighttimenumericsoundlimits. However,theBoarddoesfind
that noise from thetruckingterminalhasunreasonablyinterferedwith the residents’enjoyment
of life in violation of Section24 of theAct and35 Ill. Adm. Code900.102. To address
appropriateremedies,includingcivil penalties,theBoardordersthismatterto hearingon an
expeditedbasis,consistentwith theBoard’sresources.

This opinionconstitutestheBoard’sfindings of factandconclusionsof law in this
matter.

ORDER

1. TheBoard finds that complainantsfailed to establishthat respondentsviolated
theBoard’snighttime numericsoundlimits of 35 Ill. Adm. Code901.102(b).

2. TheBoard finds that respondentshaveunreasonablyinterferedwith the
enjoymentof life in violation of thenuisancenoiseprohibitionsof 415 ILCS
5/24 (1996)and 35 Ill. Adm. Code900.102.

3. TheBoard ordersthis matterto hearingon an expeditedbasis,consistentwith
theBoard’sresources,to addressappropriateremedies,includingcivil penalties.
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IT IS SOORDERED.

I, DorothyM. Gunn, Clerkof theIllinois Pollution Control Board,herebycertify that
theaboveinterimopinionandorder wasadoptedon the 1st day of October1998by a voteof
7-0.

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard


